DESCRIPTION PROBLEM

WHAT YOU SEE MAY NOT BE WHAT YOU GET
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In today’s world in which everyone expects things to happen quicker and cost less, there is a tendency to do things mechanically and assume that everything is as we expect it to be.  The facts of a case in Ohio, Parahoo v. Mancini, 1998 Ohio App. Lexis 1630, No. 97APE08-1071(4/14/98), provide a cautionary tale for anyone involved in closing the purchase of residential real estate who makes too many assumptions.  

The Mancinis owned a one third acre lot that abutted I-270.  The lot was about 172 feet deep with a back yard about 78 feet deep.  In February of 1995, the Mancini’s contracted to sell about 62 feet of the back yard to the State of Ohio to widen I-270.  In early April of 1995, they listed the property for sale.  On April 25, 1995, they executed the deed to the State.  On April 30, 1995, they entered into a contract to sell the property to the Parahoos.  The purchase agreement only described the property by street address and contained a statement that “buyer has examined all property involved, and, in making this offer, is relying solely upon such examination with reference to the … size of the land ….”  The deed of the back yard to the State was recorded June 7, 1995, and the closing with the Parahoos took place on June 23, 1995.

The closing took place at the office of an abstract company as is the custom in Ohio, and neither party was represented by counsel.  During the closing, the buyers were given (and signed) a copy of a mortgage survey that did not reflect the sale to the State.  However, the deed, mortgage, and title policy all had an accurate description of the property still owned by the Mancinis that excepted the property conveyed to the State from the description with a specific metes and bounds description and acreage of the excepted parcel.

Apparently, the Parahoos discovered that their back yard was only 16 feet deep in August of 1995, when the State let them know that excavation for the widening of the Interstate was about to begin.  The Parahoos brought suit against almost everybody involved in the transaction.

As the Court took pains to point out, neither party was represented by counsel, and, hopefully, the result would have been different had attorneys been involved.  However, the story points out the importance of reading descriptions carefully.  There is a tendency to rely on street addresses as a short hand legal description and to assume that parcels do not change.  While street addresses are normally used in contracts in many areas, in the State of Washington, for example, full legal descriptions are required to have a binding sale contract.  

In the Ohio case, the excepted parcel could have been plotted rather easily, and someone reasonably knowledgeable about description could easily see the magnitude of the issue.  However, in many cases, descriptions are prepared that only except out a parcel to the State or a municipality by reference to the deed without dimensions(“less and except that parcel conveyed to the State of _____________as described in a deed recorded….”).  Counsel must have a copy of the referenced deed and probably will need the map referred to in the deed before the affect of the exception can be understood.  

In this case, there was a survey, but, because it was probably prepared before the deed to the State was recorded, it did not show the change.  Again, if a survey is obtained, the description in the deed must be compared with the survey.  It is also important to confirm the survey is certified specifically to the buyer. The survey that was obtained in the Ohio case was a “mortgage location survey” under Ohio regulations, which by regulation was solely for the use of a mortgagee or a title insurer. The buyers did not get a survey for themselves. Any survey should also be carefully reviewed with the client to make sure that what is being conveyed is what the client expects.

In the Mancini case, the closing agent was sued for fraud and/or negligence based on its failure to explain the description to the purchasers.  The Court held that the prior conveyance to the State was readily discoverable in the public records, that a proper description of the property owned by the sellers was provided, and that the closing agent had no legal duty to explain the description.  Clearly, counsel representing a buyer would have such a duty, and states where real estate closings are handled by attorneys should provide a better result than occurred in Ohio, at least in terms of providing the buyers with a responsible party.

The Court also held that the closing agent, who apparently ordered the survey, had no duty to the buyers to provide an accurate survey.  Again, counsel representing a client who orders a survey might have more responsibility.

The title insurance company was not sued and had no liability in any event.  In paragraph 1(g) of the Conditions of an ALTA Owners Policy – 1992 (in use at the time), “The term ‘land’ does not include any property beyond the lines of the area described or referred to in Schedule A.”   The ALTA Owners Policy (06-17-06) has the same language.  Since there was no question as to the title to the premises described in Schedule A of the title policy, there was no claim.  

As for the rest of the case, the claims against the sellers (and their real estate agent) for fraud and breach of contract were dismissed based on the theory that the contract merged into the deed, the specific language of the contract quoted earlier, and a very tough application of the doctrine of caveat emptor(let the buyer beware).  They cite to another Ohio case for the proposition that, as a matter of law any fraud or misrepresentation related to the size of a lot or its boundaries is not actionable if the true size or boundaries are readily discoverable.  

The Court did let the case go forward against the buyers’ broker, but the buyers would still have to prove that the buyers’ broker had actual notice of the sale to the State prior to the closing.  There was apparently evidence that the broker was sent a copy of the title commitment that showed the piece out to the State.

There is a strong dissent that probably accurately describes the situation. “…[W]e cannot expect real estate buyers to understand the technical metes and bounds descriptions upon their deed and to be able to comprehend from such a description that they did not buy what they saw. We especially cannot expect buyers to understand that the description differs from the lot seen when the buyers are presented at closing a diagram which shows the precise lot shape they saw when they inspected the property.”  The dissenter would have found that there was no meeting of the minds and, hence, no contract.

While the case illustrates the value of having legal representation in the purchase of real estate, it also illustrates some of the dangers that lurk in such transactions.  As many are fond of pointing out, “Its only a simple real estate deal.”

